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For twenty years, our law firm has represented health care professionals and corporations.  This late summer letter recaps some of the events of 2007 at Hassan & Reardon. 

MEDICAL NEGLIGENCE

Cardiology

During the early spring, shortly after our move to return to 535 Boylston, the parents of a child with a very serious cardiac condition were deposed in advance of our upcoming trial date. Based upon the results of those depositions, new information was received about possible treatment being rendered by another physician during the critical time frame. Toby and I pursued that information vigorously as it was not immediately forthcoming despite our issuing subpoenas. Prior to receiving this information, the plaintiffs voluntarily dismissed the case against all parties.

Orthopedic Surgery


In another medical malpractice case, we represented two orthopedic surgeons and a resident who were accused of failing to diagnose osteomyelitis. After fairly intense trial preparation, which included deposing the plaintiff’s subsequent treating and expert physicians, the plaintiff agreed to drop the case without any payment. All rights of appeal were waived.

Neurosurgery

One of our clients, a neurosurgeon, began the year confronting difficult malpractice cases as well as licensure suspension. James, Toby and I strategized that if we were able to prevail in the malpractice action, it might by possible to have the Board of Registration dismiss any licensure concerns. One problem was that the damages alleged were significant and were temporally related to the surgery. However, we were able to prove that certain events that transpired between discharge and readmittance were the proximate cause of his paralysis and an arbitrator found in our client’s favor after two weeks of hearing evidence. We were also successful in having the arbitrator grant a directed verdict for the nurse practitioner who was also sued, after we presented expert testimony on her behalf but before she had to testify. There is no right of appeal and, as usual with our arbitration agreements, damages were capped inside the policy limits.


Shortly after this award, we informed the Board of this decision as well as a second favorable decision we had received in another matter with this physician several months earlier. As a result, the Board issued a letter dismissing the action against his 
license and he is free to practice now.

EMPLOYMENT LITIGATION


Handicap discrimination

In the employment sphere, several cases had significant events. In one case, an employee who was claiming handicap discrimination due to workplace exposure, had been asking six-figure damages. The case was complicated because her treating physician/allergist was her trial expert. He was also an employee of the health care facility we were representing. 

In what turned out to be quite fortuitous, the allergist’s trial deposition was scheduled the week before trial. James and I deposed him, and following the deposition the plaintiff’s demand dropped to the low five figures and settlement was achieved. A problematic issue in the case was that prior to construction in her work area, the plaintiff had received exemplary evaluations. She sought transfer, but there was significantly conflicting testimony between the plaintiff and, in fact, between our own employees, whether another position was ever offered. There was no written documentation of any offer, and her allergist was reasonably clear that she needed an accommodation of being moved to a new work site.

CRIMINAL LITIGATION


During these months, we have also been representing a physician and a physician’s group in different matters that raise the specter of criminal penalties for medical decision-making. This area of health care litigation is a burgeoning problem for primary care physicians, particularly internal medicine and psychiatry.*
Nursing Home Care

One case involved our client’s role in providing care in a nursing home setting and our client’s testimony before a grand jury following the accidental death of one of his patients. 
 Medicaid Fraud

A second matter involved a psychiatric practice that cared for an inner-city, medically and socially complicated patient population which was accused of inappropriate prescribing practices.

To date, our representation in these matters has involved preparing and presenting expert medical testimony to assist jurors and judges in the decision process much as we have during our twenty-plus years in health care litigation.

PUBLICATIONS AND TEACHING
We have continued our education and training role for health care professionals. A recent audio segment was of particular interest in showing the evolving and changing issues confronting providers. In 2006, the American College of Obstetrics and 
Gynecology adopted a policy that the decision to deliver vaginally or by caesarean section should be the mother’s choice. However, a 2007 study found that the rate of rehospitalization was significantly greater following c-section due to bleeding and infection complications. Therefore, the ACOG policy is being reconsidered and new advice for obstetricians is expected. Also, during this time, a sixth edition of an Intensive Care Medicine text was issued with an updated chapter by several colleagues and me on Ethical and Legal Considerations in Intensive Care Medicine.

We have also consulted with clients from around New England on the implementation and application of treatment policies and practices, in particular policies relating to apologizing for unintended outcomes.  The most important role in the representation of health care clients is consultation about the implementation of policies and practices aimed at avoiding subsequent litigation.
APPELLATE PRACTICE

On the appellate level, James and I recently submitted our brief and record appendix to the Court of Appeals in a matter in which we received summary judgment at the trial court on behalf of a senior health care executive. The plaintiff had been terminated for workplace concerns. Our client was sued for informing a public organization about the underlying concerns about her performance. The matter will probably be argued this fall.


Health care litigation has evolved and exploded over the past twenty years. It would be hard to imagine a more exciting practice to have pursued. During the past months, there has been some turnover in our staffing. While these changes have significantly increased our need to work as a close-knit team in strategizing our clients’ interests, it has also proven to be very rewarding and professionally stimulating. Litigation is difficult, time-consuming and stressful for both the client and the attorney which is why litigation avoidance is so imperative for the client and so few attorneys actually pursue an active litigation practice. This is even more true when representing health care professionals and institutions who value their reputations and so are much more settlement adverse than the general client/insured practice population. 
For twenty years, from Brophy (SJC, 1987) (right to terminate treatment) to Pardo (SJC 2006, sexual orientation discrimination) and the hundreds of clients in between, we have aggressively represented our clients in administrative, state and federal courts, and we will continue to do so. Your support and cooperation have made all of this possible, and I am very appreciative.
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